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L INTRODUCTION

Defendants’ opposition brief does not attempt to defend many of Defendants’ previous
objections, and concedes that it is no longer challenging twenty-five of Plaintiffs’ document
requests. Because Defendants only recently produced a small volume of responsive documents to
some of these requests,’ Defendants should be compelled to produce all responsive documents to
each of the requests for which Defendants have abandoned their objections.

Although Defendants continue to assert certain objections to Plaintiffs’ remaining document
requests, they have failed to show, with the requisite specificity, why these requests allegedly seek
irrelevant information, why these requests are not expressly authorized by the Third Circuit’s
mandate in Romero v. Allstate Ins. Co., 344 Fed. Appx. 785 (3d Cir. 2009), and/or why these
requests are otherwise improper. Indeed, each of Defendants’ remaining objections fails as a matter
of law:

(1) Although Defendants object to producing documents relevant to Plaintiffs’ theory

that the Release is invalid because it was “part and parcel” of an illegal scheme
(Request Nos. 4-5, 7-9, 16-17, 43-45), the Third Circuit has expressly held that
Plaintiffs are entitled to discovery on this theory;?

(2)  Although Defendants object to producing documents about misrepresentations

that Defendants made in connection with the Release (Request Nos. 25-32), the
Third Circuit has expressly held that Plaintiffs are entitled to discovery on this
issue and, as this Court recently held, Plaintiffs’ Second Amended Complaint
expressly pleads the existence of such misrepresentations;

(3)  Although Defendants now object to producing documents responsive to two

document requests (Nos. 18 and 21) because they do not impose a time
limitation, these Requests properly seek essential information about Defendants’

historical understanding and interpretation of the “non-solicitation,” “non-compete,”
and “confidentiality” provisions of Plaintiffs’ contracts so that Plaintiffs can show

' On August 12, 2010, one day prior to the filing of this reply brief, Defendants informed Plaintiffs that they were
producing less than 700 pages of documents responsive to 13 document requests.

2 Additionally, for the reasons discussed more fully below, Defendants’ attempt to characterize these Document
Requests as only seeking documents related to Plaintiffs’ “part and parcel” theory is simply incorrect. Each of the
Requests seek documents that are independently relevant to Plaintiffs’ other challenges to the validity and
enforceability of the Release.
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that Defendants made specific misrepresentations about these provisions in order to
pressure and mislead Plaintiffs into signing the Release;

(4)  Although Defendants object to producing electronic documents with metadata,
Defendants do not argue, much less demonstrate, why it would be burdensome to
do so, and the requested metadata is not just substantively relevant, but essential for
Plaintiffs to search, sort, understand, and use Defendants’ electronic documents
(once produced);

(5)  Although Defendants object to disclosing the details of their past and proposed
electronic searches, the Federal Rules of Civil Procedure, the Sedona Principles, and
controlling case law compel the disclosure of such information to ensure the
collection and production of all relevant documents; and

(6)  Although Defendants object to certifying that they have preserved all relevant
documents since they reasonably anticipated litigation, at least as early as April
1999, there are sufficient grounds of concern to require Defendants to do so.
Because Defendants have failed to carry their burden of demonstrating, with specificity, the
basis for their remaining objections, Plaintiffs’ motion to compel should be granted in its entirety.

1L ARGUMENT

A. Defendants No Longer Contest Their Obligation To Respond To Many Of
Plaintiffs’ Document Requests And Should Be Required To Produce

Documents Responsive To Those Requests Immediately.

In their opposition brief, Defendants do not dispute that, as the parties resisting discovery,
they bear the burden to “show specifically” how the information requested “is not relevant or how
each question is overly broad, burdensome or oppressive.” Josephs v. Harris Corp., 677 F.2d 985,
992 (3d Cir. 1982) (internal quotes and citation omitted); Smithkline Beecham Corp. v. Apotex
Corp., No. 99-CV-4304, 2006 WL 279073, at *2 (E.D. Pa. Jan 31, 2006); Momah v. Albert Einstein
Med. Ctr., 164 F.R.D. 412, 417 (E.D. Pa. 1996).

Despite this burden, Defendants’ opposition brief fails to defend most of the objections that
they originally asserted in response to Plaintiffs’ document requests. For instance, notwithstanding
that Defendants asserted a boilerplate relevance objection in response to nearly every document

request, their opposition brief does not address, much less challenge, more than half of those
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requests—Requests Nos. 1-3, 6, 10-15, 19, 22-24, and 32-42. Furthermore, Defendants do not
contest their obligation to produce general information about the Release, and do not dispute that
they must produce documents relevant to Plaintiffs’ other challenges to the Release, including that:

e the Release was executed under duress;

¢ the Release was not executed knowingly and voluntarily;

e there was not sufficient consideration for the Release;

o the Release violated public policy;

e the Release was procedurally and substantively unconscionable; and

e the Release violated the disclosure and other requirements of the Older Worker Benefits
Protection Act (“OWBPA™).

(P1. Br., at 4-5; P1. Sec. Am. Compl., Doc. No. 223, at 9 148-159).

To date, Defendants have produced less than 700 pages of documents responsive to only
some of these document requests and issues, and only did so on the evening prior to the filing of
this brief, more than five months after Plaintiffs served their current document requests.
Accordingly, irrespective of the arguments Defendants present in their opposition brief, Defendants
should be compelled to immediately produce: (1) all documents responsive to Requests No. 1-3, 6,
10-15, 19, 22-24, and 32-42; and (2) all documents responsive to each of Plaintiffs’ document
requests, except to the extent such documents are exclusively related to the few objections that
Defendants have not abandoned.?

B. The Remaining Objections That Defendants Have Not Abandoned Lack Merit.

In their opposition brief, Defendants contend that notwithstanding the Third Circuit’s
mandate, they need not produce any documents concerning: (1) Plaintiffs’ allegations that the

Release is void for being “part” of illegal scheme; and (2) Plaintiffs’ allegations that Defendants

*  Asdiscussed below, these remaining objections fail for multiple reasons.

3
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made misrepresentations in connection with the Release. (Def. Br., at 10-20). Defendants also
argue that: (3) Request Nos. 18 and 21 are overly burdensome because they are not limited in time;
(4) Defendants need not produce documents with metadata; (5) Defendants need not meet with
Plaintiffs to discuss what electronic searches they conducted in the past and what electronic
searches they intend to conduct; and (6) Defendants need not certify that they have preserved
relevant documents. (/d. at 18-27). As described below, each of Defendants’ arguments fails for
multiple reasons.

1. Defendants Must Produce Documents Concerning Whether The Release

Was “Part And Parcel” Of An Illegal Scheme.

Defendants contend that they need not produce a single document responsive to Request
Nos. 4-5, 7-9, 16-17, and 43-45, because each of these Requests exclusively seeks documents
relevant to whether the Release was part of, and integral to, Defendants’ illegal scheme. (Def. Br.,
at 8-18). Defendants’ objection should be summarily overruled.
a. The Third Circuit Has Expressly Held That Plaintiffs Are

Entitled To Documents Concerning Their Part And Parcel
Theory.

When this case was pending before the Third Circuit, Plaintiffs argued they were entitled to
additional discovery on their theory that the Release is invalid because it was “part and parcel” of
Defendants® impermissible and illegal scheme to violate the Age Discrimination in Employment
Act (“ADEA”), the Employee Retirement Income Security Act (“ERISA™), and the “for cause”
contracts of Plaintiffs and more than 6,200 other employee agents. (See P1. App. Br., attached
hereto as Ex. A, at 66-68). By contrast, Defendants argued that the “part and parcel” doctrine
provided no basis to invalidate the Release or to obtain additional discovery, because, as a matter of
law, it has no application outside of the “antitrust” context. (See Def. App. Br., attached hereto as

Ex. B, at 43-44).
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Rejecting Defendants’ argument, the Third Circuit mandated that Plaintiffs are “entitled to

discovery” on this issue:

[TThe plaintiffs are entitled to discovery . . . related to the specific release-related issues

the plaintiffs raised with the District Court in their response to its March 21, 2007 Order:

that the releases were part of an illegal scheme; that they were not signed knowingly or

voluntarily; and that they were unconscionable.
Romero, 344 Fed. Appx. at 793 (emphasis added). In fact, the Third Circuit expressly held that the
validity of the Release should be decided only “after discovery” on Plaintiffs’ theory that “the
releases were part of an illegal scheme.” Id.

Defendants’ opposition brief simply ignores the Third Circuit’s mandate. Instead,
Defendants rely upon a truncated quote from a later section of that opinion to suggest that the Third
Circuit did not mean what it said, and that Defendants are not foreclosed from objecting to
discovery essential for Plaintiffs to prove that the Release was “part and parcel” of an illegal
scheme. (Def. Br., at 9). However, when read as a whole, the language upon which Defendants
rely simply does not support their position:

If, after discovery and briefing on these issues, the District Court determines that the

releases are valid, then the claims in Romero I, Count II of Romero II, and EEOC are

barred. If, however, the District Court determines that the releases are not valid, the

District Court needs to address all of the underlying claims and issues that it did not

decide in its June 20, 2007, Order, some of which we referred to above, namely, the

common law claims of breach of contract and breach of fiduciary duty and all of the

claims in Romero II. We are confident that on remand the parties can spell these out for

the District Court, as they have done for us on appeal, including the plaintiffs’ claim that

discovery as to these issues and the release should be permitted.
Romero, 344 Fed. Appx. at 794 (emphasis added).

Contrary to Defendants’ strained interpretation of this language, the Third Circuit did not
suggest that Defendants could object to the very discovery that it was requiring Defendants to
produce. Instead, the Third Circuit merely indicated its desire for the parties—after a determination

of the validity of the Release—to streamline the remaining issues for the Court, just as the parties

did for the Third Circuit, when Plaintiffs identified their need for additional discovery concerning

5
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the part and parcel theory. There is nothing in this pargraph that contradicts the very holding that
the Third Circuit so clearly expressed in the preceding paragraph—that Plaintiffs are “entitled to
discovery” on the issue of whether “the releases were part of an illegal scheme.”

Put simply, the Third Circuit has clearly held that Plaintiffs are entitled to discovery on their
part and parcel theory. That is the end of the matter. Because Defendants’ objection to Request
Nos. 4,5,7,8,9, 16, 17, and 43-45 is baseless, Plaintiffs’ motion to compel should be granted at to
these Requests.

b. This Court’s Case Management Order Does Not Bar Discovery
Related To Plaintiffs’ Part And Parcel Theory.

In addition to their tortured and erroneous interpretation of the Third Circuit’s mandate,
Defendants also miscontrue the Court’s Case Management Order (“CMO”). (Def. Br., at 9).

Although the CMO provides that “Plaintiffs shall not be required to complete discovery as
to their contention that the Releases are void as ‘part and parcel’ of an illegal scheme until after the
Court has ruled on the applicabiltiy of the ‘part and parcel’ doctrine to these cases” (Case
Management Order, Doc. No. 199, at II(C) (emphasis addedd)), this provision clearly does not
preclude Plaintiffs from seeking such discovery at this juncture. In fact, the CMO explicitly
acknowledges that Plaintiffs are entitled to discovery on this issue even after the completion of
other discoery relating to the validity and enforceability of the Release. As Defendants are aware,

LT

this provision was added at Plaintiffs’ insistence, because Plaintiffs’ “part and parcel” challenge
will require them to prove that the Mass Termination Program was an illegal or improper “scheme,”
in that it violated the ADEA, ERISA, and/or common-law obligations, and Plaintiffs wanted to

ensure that they would not be foreclosed from seeking discovery concerning this “scheme” and the

merits of their claims once discovery related to the Release had been completed.
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Because the CMO is entiretly consisent with the Third Circuit’s mandate, Defendants’
attempt to use the CMO to prevent Plaintiffs from obtaining the discovery to which they are entitled

must be rejected.

c. Even If The Court Does Not Find The Third Circuit’s Opinion
Dispositive (And It Is), There Is No Basis To Preclude Plaintiffs

From Seeking Discovery On The Part And Parcel Doctrine.

The Third Circuit’s mandate confirms that Plaintiffs are entitled to documents relevant to
their part and parcel theory. While the Third Circuit’s mandate is dispositive of this issue,
Defendants’ objection also fails for other reasons. Although Defendants contend that the part and
parcel doctrine is inapplicable as a matter of law, because it is supposedly limited to antitrust cases
(Def. Br., at 10-13), Defendants are wrong.

The Supreme Court has made clear that a release is “void in its inception” when it is “part of
an illegal transaction.” Radio Corp. of Am. v. Raytheon Mfg. Co., 296 U.S. 459, 462 (1935).

Indeed, pursuant to what has become known as the “part and parcel” doctrine, a release is invalid
when the scheme “could not have proceeded without the release,” when the release is executed
simultaneously with the illegal conduct,” or when the release is an “integral part” of an improper

scheme.®

Applying these principles, numerous courts have invoked the part and parcel theory to
hold that a released party is not entitled to judgment as a matter of law, because a reasonable fact-
finder could find that the release was tainted with illegal conduct. See, e.g., St. Louis Convention &
Visitors Comm’n v. Nat’l Football League, 46 F. Supp. 2d. 1058, 1061 (E.D. Mo. 1997); Traffic
Scan Network, Inc. v. Winston, No. 92-2243, 1993 WL 390144, at *2 (E.D. La. Sept. 24, 1993);

Carter v. Twentieth Century-Fox Film Corp., 127 F. Supp. 675, 677-79 (W.D. Mo. 1955).

Y See eg, Fresh Made, Inc. v. Lifeway Foods, Inc., No. 01-4254, 2002 WL 31246922, at *3 (E.D. Pa. Aug. 9,
2002); see also VKK Corp. v. Nat’l Football League, 244 F.3d 114, 126 (2d Cir. 2001).

5 See e.g, St Louis Convention & Visitors Comm’n v. Nat’l Football League, 46 F. Supp. 2d. 1058, 1061 (E.D.
Mo. 1997).

¢ See, e.g., Ingram Corp. v. J. Ray McDermott & Co., 698 F.2d 1295, 1315 (5th Cir. 1983).

7
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Although the part and parcel theory originated in an antitrust case, the doctrine is not
confined to this context. The Supreme Court never suggested that this common-sense, equitable
doctrine was limited to antitrust cases, and it has not been so limited. One court, for instance,
expressly applied this doctrine to a release executed in furtherance of a securities fraud scheme. See
Rosen v. Dick, No. 73-civ-2388, 1974 WL 443, at *1 (S.D.N.Y. Sept. 3, 1974) (denying motion to
dismiss based upon release because allegations “would easily support” finding that release was
“part and parcel” of illegal agreement to commit security fraud). And the Fourth Circuit applied the
equivalent of the part and parcel doctrine to reverse summary judgment against an employee on
state law claims against her employer. See King v. Donnkenny, Inc., 64 Fed. Appx. 376, 377 (4th
Cir. 2003) (reversing grant of summary judgment because release would be void if employer
terminated employee at least in part to continue its securities fraud scheme and offered her a release
“to prevent her from revealing the scheme to anyone else™).

Tellingly, Defendants have not cited a single clase expressly holding that the the part and
parcel doctrine is limited to antitrust cases. Nor can Defendants cite a single textual provision in the
ADEA or ERISA that would foreclose the applicability of this well-accepted doctrine to alleged
violations of those statutes. The extension of this doctrine beyond antitrust cases, and the lack of
authority for limiting the doctrine to a single type of case, prevent Defendants from satisfying their
burden of establishing that Plaintiffs’ requests seek irrelevant documents.

More fundamentally, the rationale supporting the application of the part and parcel theory in
the antitrust context also applies here, where Plaintiffs have alleged that the Release was an integral
part of, and created and implemented simultaneously with, Defendants’ scheme to violate the
ADEA, ERISA, and their contractual and fiduciary obligations to Plaintiffs. (Pl. Sec. Am. Compl.,
Doc. No. 223, at § 153). The focus of the “part and parcel” inquiry is not on the fype of legal duty

that allegedly has been violated, but on whether the release is “so much a part of an illegal
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transaction” that the release itself is “taint[ed]” by the improper behavior. Raytheon, 296 U.S. at
462. Just as defendants who violate antitrust laws should not be entitled to exert their power to use
arelease as part of, and to further, their improper monopolistic objectives, Defendants should not be
entitled to rely upon a smilar type of release as part of, and to further, their efforts to discriminate
against their employees on the basis of age, to interfere with the rights of employees to pension and
other benefits, or to otherwise flagrantly violate their contractual and fiduciary comittments to their
employees. There is simply no basis to limit the part and parcel doctrine from applying to illegal
and improper conduct beyond the antitrust context.

Defendants additionally argue that the part and parcel doctrine was not meant to apply to
ADEA claims because the OWBPA already protects employees from employers who seek the
release of ADEA claims under certain circumstances. (Def. Br., at 11-12). Once again, Defendants
are incorrect. Nothing in the legislative history cited by Defendants suggests that employers who
knowingly use a release as an integral part of a company-wide scheme of age discrimination—as
opposed to a lawful restructuring—should be entitled to continue to invoke that release so long as
they comply with the technical requirements of the OWBPA. Indeed, as the Third Circuit has
recognized, the OWBPA was meant to supplement other protections, such as those available at
common law, against overreaching releases, see, e.g., Long v. Sears Roebuck & Co., 105 F.3d 1529,
1541 (3d Cir. 1997); 29 C.F.R. § 1625.22(a)(2) (OWBPA “set[s] out the minimum requirements for
determining whether a waiver is knowing and voluntary”), and the failure to give effect to the part
and parcel theory in this context would gravely undermine the dual purposes behind the ADEA—

“compensating discrimination victims and deterring employers from practicing discrimination.” Id.
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Accordingly, the existence of the OWBPA in no way limits the applicability of the doctrine to

ADEA or other claims.’

d. This Court Need Not Resolve At This Juncture Whether Plaintiffs
Can Satisfy The Elements Of The Part And Parcel Doctrine.

Defendants also prematurely argue that Plaintiffs lack the requisite facts to satisfy the part
and parcel theory. (Def. Br., at 13-15). This argument is a red herring. As contemplated by the
Third Circuit’s opinion and the CMO, Plaintiffs are entitled to discovery before the Court
determines whether they can meet the factual requirements of this doctrine. Indeed, Defendants’
argument highlights the very reason why such discovery is necessary. Defendants’ contention that
Plaintiffs are not entitled to discovery because they lack facts to satisfy the part and parcel doctrine
turns the discovery process on its head and, accordingly, should be summarily rejected.

€. Even If Defendants Could Refuse To Produce Documents On The
Basis Of The Part And Parcel Theory, Plaintiffs’ Document

Requests Are Relevant For Other Reasons.
Although Defendants object to ten Document Requests—Nos. 4, 5, 7, 8, 9, 16, 17, and 43-

45—on the basis that they seek documents concerning Plaintiffs’ part and parcel theory (Def. Br., at
15-18), each of these Requests is also independently relevant to Plaintiffs’ other theories as to why
the Release is invalid. Because Defendants have not objected to producing documents relevant to
those theories, Defendants’ “part and parcel” objection does not eliminate their obligation to
produce documents responsive to these Requests.

For example, although Request Nos. 43-45 seek documents relating to Plaintiffs’ part and
parcel theory, they also seek documents relevant to Plaintiffs’ other challenges to the Release. As

the Third Circuit has declared, a release may be voided on the ground of duress when there is

7 Furthermore, even if the OWBPA could somehow be read as reflecting Congress’ intent not to apply the part and
parcel theory to ADEA claims (and it cannot), this argument simply does not address the applicability of this
doctrine to an unlawful scheme to violate ERISA or Plaintiffs’ other common-law theories. Plaintiffs therefore
are entitled to the requested discovery.

10
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inordinate economic pressure and “a wrongful act or threat” that prevents a party from exercising
his free will. Coventry v. United States Steel Corp., 856 F.2d 514, 524 n.12 (3d. Cir. 1988)
(emphasis added). Alternatively, evidence of circumstances showing that “enforcement of the
[Release] would be against the public interest” is sufficient to show that the Release was not made
knowingly and voluntarily. Jakimas v. Hoffmann-La Roche, Inc., 485 F.3d 770, 781-82 (3d Cir.
2007). By seeking documents that will show that the Mass Termination Program, including the
Release, was unlawful, retaliatory, and a breach of Defendants’ standardized R830 and R1500
employment contracts (and that Defendants knew this to be the case), Request Nos. 43-45 are
necessary to support Plaintiffs’ allegations that enforcement of the Release would violate public
policy, that the Release was not executed knowingly and voluntarily, and that the Release was
accompanied by a “wrongful act or threat™ that rises to the level of duress. (See, e.g., Pl. Sec. Am.
Compl., Doc. No. 223, at 99 72-85, 150, 154, 156, 159).2

Likewise, as expained in Plaintiffs’ opening brief, Request Nos. 4, 7-9, and 16-17 all seck

documents independently relevant to Plaintiffs’ other challenges to the Release:

e Request No. 4 seeks documents concerning the Release that were provided to key
management personnel, including documents about the review and approval of the
Release. These documents are fundamental to an understanding of the creation, design,
and implementation of the Release. Although this Request also seeks documents
“related to potential claims or liability arising from the implementation of the Mass
Termination Program” (Def. Br., at 16), such documents are independently relevant to
show Defendants’ improper motivation for pressuring and unlawfully causing Plaintiffs
to sign the Release;

e Request No. 8, which seeks documents concerning Allstate’s decision to provide “base
severance pay benefits” to employee agents who did not sign the Release, is relevant to
show that Plaintiffs who signed the Release received “no consideration in addition to
anything of value to which they already were entitled” (P1. Sec. Am. Compl., at 9 155),

that Plaintiffs who signed the Release did not do so voluntarily, and that Plaintiffs who
refused to sign the Release were retaliated against for doing so;

¥ Request No. 45 also seeks relevant background information about the design of the Mass Termination Program,
including the Release.

11
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* Request No. 9, which seeks documents concerning whether Plaintiffs complied with the
OWBPA in drafting the Release and designing the Mass Termination Program, is
directly relevant to whether the Release complies with the disclosure requirements of the
OWBPA; and

* Request Nos. 7, 16, and 17, which respectively seek documents related to the importance
of renewal comissions and benefits to employee agents prior to the Mass Termination
Program, to the consequences of refusing to sign the Release, and to Defendants’
analyses or projections that virtually all employee agents would sign the Release, are
relevant to show the unconscionability of the Release, the financial pressure and duress
placed upon Plaintiffs to sign the Release, and the involuntary nature of their decision to
do so.’

Finally, Request No. 5 is specifically limited to crucial electronically-stored information
about the Release. Although Defendants complain that four of the search terms identified by
Plaintiffs—"“fairness,” “legally possible,” “breach,” and “Preparing for the Future”—are related to
the part and parcel theory (Def. Br., at 15-16), each of these specific search terms will capture
documents showing that Allstate knew the Release, which was created as part of Allstate’s
“Preparing for the Future” (i.e., Mass Termination) program, was improper, unfair, and intended to
insulate Allstate from liability for breaching Plaintiffs’ contracts. As discussed above, this
information is crucial for Plaintiffs to establish that enforcement of the Release violates public
policy and that the Release was executed under duress, or, at a miminum, was not executed
knowingly and voluntarily. See, e.g., Jakimas, 485 F.3d at 781-82; Coventry, 856 F.2d at 524 n.12.
Because Defendants do not object to any of the other search terms in Request No. 5, and raise no

other objections concerning this Request,'? Defendants should be compelled to produce all

responsive documents to Request No. 5.

Defendants also incorrectly assert that during the parties’ meet and confer, Plaintiffs suggested that Document
Request No. 17 was solely relevant to the part and parcel theory. (Def. Br., at 18). Plaintiffs made no such
statement.

' In a footnote, Defendants cursorily suggest that Plaintiffs’ list of proposed custodians—its “Key Persons” from
whom Defendants must collect and produce documents responsive to this Request—is overbroad. (Def. Br., at 17
n.10). Defendants, however, provide no factual basis for this assertion, other than to claim that two of these
custodians left Allstate’s employment before the Mass Termination Program. This does not carry Defendants’

12
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Put simply, irrespective of the applicability of the part and parcel theory, Defendants cannot
avoid producing documents responsive to Request Nos. 4, 5,7, 8, 9, 16, 17, and 43-45. The
documents sought through these Requests have independent relevance, and Defendants cannot
exclusively pigeonhole each of these requests into their incorrect understanding of the “part and
parcel” theory. Accordingly, Plaintiffs’ motion to compel should be granted as to these Requests.

2. Defendants Must Produce Documents Concerning Plaintiffs’ Theory

That The Release Was Not Executed Knowingly And Voluntarily And Is
Unenforceable Because Of Defendants’ Misrepresentations.

Defendants concede that Request Nos. 25-32 seek documents concerning misrepresentations
that Defendants made in connection with the Release, but contend that they need not produce such
documents because this theory is not “pled in their [Plaintiffs’] complaint.” (Def. Br., at 18-19).
Once again, Defendants are wrong.

As noted above, the Third Circuit has held that Defendants are entitled to all documents
“related to the specific release-related issues the plaintiffs raised with the District Court in their
response to its March 21, 2007, Order.” Romero, 344 Fed. Appx. 793. In that response, Plaintiffs
specifically argued that:

Allstate made a series of misrepresentations directed at its employee agents that misstated

the risks associated with not signing the Release (e.g., Allstate falsely informed agents

that they were forever barred from soliciting former customers for any purpose) and

falsely touted illusory ‘benefits’ (e.g., Allstate stated that no reductions in commission

rates were planned when a planned reduction had been presented by the Board of

Directors). The combination of unbearable pressures and misrepresentations made

execution of the Release not knowing and voluntary . . . .

(April 10, 2007 Mem., attached as Ex. B to PI. Br., at 3). Because Plaintiffs raised its

misrepresentation theory in response to Judge Fullam’s March 21, 2007 Order, Plaintiffs are entitled

to discovery on this theory.

burden. At a minimum, Defendants should be required to confer with Plaintiffs to identify relevant custodians
with respect to this and Plaintiffs’ other requests.

13
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Furthermore, this Court rejected Defendants’ very argument in its July 28, 2010 Opinion,
which permitted Plaintiffs to file their Second Amended Complaint and to assert particular
allegations concerning “misrepresentations made by Allstate to induce Plaintiffs and other
employee agents to sign the General Release and Waiver Agreement.” (See July 28, 2010 Order,
Doc. No. 221, at 21). The Court held that these new allegations were “not only warranted but
indeed required by the Third Circuit.” (/d. at 24). The Court then rejected Defendants’ assertion
that Plaintiffs’ allegations are “insufficient to give Allstate notice of what facts it[] supposedly
misrepresented.” (/d. at 24 n.7). Instead, the Court held that a “full reading of the Second
Amended Complaint reveals multiple allegations concerning the essence of the misrepresentations,”
and cited a number of allegations related to misrepresentations concerning reductions in
commission rates and performance standards. (/d. (citing 99 78-79, 80, 86, 91, 97-101, 103 of PI.
Sec. Am. Compl.)).

In light of the Third Circuit’s mandate and this Court’s July 28, 2010 Opinion, Defendants
cannot now argue that Plaintiffs have not adequately pled their misrepresentation theory as a basis
to avoid Defendants’ discovery obligations. As a result, Defendants should be required to produce
all responsive documents to Request Nos. 25-32.

3. Defendants’ Objections To Document Requests Nos. 18 And 21 Lack
Merit.

Ignoring the arguments put forth in Plaintiffs’ opening brief, Defendants also continue to
assert that Request Nos. 18 and 21 are overbroad and not reasonably calculated to lead to the
discovery of admissible evidence, because the Requests apparently are not limited in time. (Def.
Br., at 18-19). These objections lack merit.

As an initial matter, Defendants never raised these objections with the requisite degree of
specificity in their responses to Plaintiffs’ document requests. Instead, Defendants merely asserted

a number of boilerplate objections, including that the Requests are “overly broad and unduly

14
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burdensome.” (See Def. Responses to P1. Doc. Req., Ex. D to Pl. Br.). Because these boilerplate

objections are insufficient as a matter of law, Defendants’ objections are waived. See, e.g., Haring

v. Eckerd Corp., No. 01-3988, 2002 WL 32348343, at *1 (E.D. Pa. May 16, 2002) (Buckwalter, J.)

(granting motion to compel because “Defendant cannot simply intone this familiar litany of

objections to voice a successful objection to a discovery request™).!

Furthermore, although the Requests do not impose a specific date range, they seck relevant

documents, created over time, necessary to evaluate specific representations that Defendants made

in connection with the Release:

Because Defendants made representations, including false ones, about the “non-
compete, confidentiality and exclusive work provisions” of the R830 and R1500
contracts to pressure, mislead, and intimidate Plaintiffs into signing the Release (P1. Sec.
Am. Compl., at ] 100-103, 157), Document Request No. 18 properly seeks information
about Defendants’ historical interpretation and enforcement of these provisions,
regardless of when such documents were created; and

Because Defendants represented—contrary to the terms of the R830 and R1500
contracts—that attempts by employee agents who did not sign the Release to contact
Allstate customers would constitute solicitation in violation of the non-compete
provisions of those contracts (Pl. Sec. Am. Compl., at §§ 100-101, 157), Document
Request No. 21 seeks documents concerning those representations, including, but not
limited to, Defendants’ prior interpretation and enforcement of the “solicitation”-related
provisions in the R830 and R1500 contracts, regardless of when such documents were
created. Indeed, Plaintiffs are entitled to know if Defendants took contrary positions
about the “solicitation”-related provisions in Plaintiffs’ contracts over time.

Because the documents requested through Requests Nos. 18 and 21 are clearly relevant and

Defendants have failed to demonstrate anything to the contrary, Defendants should be compelled to

produce those documents.

"' Additionally, although Defendants suggested in conclusory fashion that Request No. 18 was “not properly limited
in time” (Def. Obj., Ex. D to PL. Br.), Defendants never raised a temporal objection to Document Request No. 21,
thereby waiving such an objection. See, e.g., Fed. R. Civ. P. 34(b)(2) (party must specifically object to requests
within 30 days); Coregis Ins. Co. v. Baratta & Fenerty, LTD., 187 F.R.D. 528, 529 (E.D. Pa. 1999) (failure to
assert timely objection to document request waives objection).
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4. Defendants Must Produce Documents With Metadata.

Although Defendants have objected to the production of electronic documents with metadata
as “unduly burdensome” (Def. Br., at 21), Defendants do not argue—much less provide evidence
demonstrating—that the requested metadata would be burdensome for Defendants to produce. In
fact, Defendants do not dispute that: (1) they must produce each electronic document in the form
“in which it is ordinarily maintained or in a reasonably usable format,” pursuant to Rule
34(b)(2)(E)(ii)(2); (2) the requested metadata is embedded within the electronic documents
themselves and is part of their native, “ordinarily maintained” condition; and (3) the requested
metadata can be readily and easily produced. These concessions are fatal to Defendants’ position.

Rather than provide any evidence in support of their “unduly burdensome” objection,
Defendants raise a number of legally defective arguments as to why they need not produce
documents with metadata. (Def. Br., at 21-25).

First, Defendants incorrectly argue that the parties’ “understanding” for the exchange of
discovery in October 2002 was meant to apply to the production of all electronic documents
throughout this litigation. By its terms, that “understanding™ was limited to the “exchange of
electronic discovery” responsive to the parties’ then existing document requests, in light of the
limited time that had been allowed for “class certification” discovery and briefing. (See October 1,
2002 Letter, attached as Ex. 19 to Def. Br.). Indeed, both parties have recognized the limited nature
of that understanding. Plaintiffs’ current document requests seek the production of documents with
metadata, and, in their responses, Defendants did not object to this format on the basis of the
parties’ purported “understanding” from October 2002. (See Def. Objections, attached as Ex. D to
Pl. Br.). Infact, without ever mentioning this “understanding,” Defendants recently asked

Plaintiffs to identify the format in which Plaintiffs would like responsive documents produced. (See
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Def. June 9, 2010 (12:09 PM) E-mail, attached as Ex. F to P1. Br., at § 4)."> Now that Plaintiffs
have done so, Defendants cannot justify their refusal to produce metadata—the very metadata to
which Defendants have access—on the basis of an October 1, 2002 letter, particularly when, as
described above, Defendants never raised the letter as the basis for an objection to Plaintiffs’ current
document requests and the letter itself refers to different document requests which were served
more than seven years earlier.”

Second, although Defendants argue that they should not be compelled to re-produce, with
metadata, the same documents that Defendants previously produced in this case (Def. Br., at 23),
Plaintiffs are not requesting that Defendants do so. Instead, consistent with Rule 34 and applicable
case law, Plaintiffs simply seek the production of all new documents, on a going-forward basis,
with the requested metadata, which, again, is part of the documents themselves. See, e.g., In re
Payment Card Interch. Fee & Merchant Discount, No. MD 05-1720, 2007 WL 121426, at *4
(E.D.N.Y. Jan. 12, 2007) (requiring production of documents with metadata on a going-forward
basis, but not requiring previously-produced documents to be produced again with metadata). 14

Third, by contending that Plaintiffs must demonstrate a particularized need for metadata,
Defendants misconstrue the applicable burden. It is Defendants, rather than Plaintiffs, who must

provide a reasonable basis for objecting to the production of such metadata. See, e.g., Williams v.

2 Indeed, in an effort to reach an accord on the form of production, and in direct response to Defendants’ request,

Plaintiffs advised Defendants that the production of “native” files was not necessary with the exception of excel
documents. In an effort to compromise, Plaintiffs instead requested that the documents be produced in Tagged
Image File Format (TIFF) with the associated extracted text and certain metadata fields. (See June 9, 2010 Email,
attached as Ex. F to PL. Br.).

Although Defendants complain that Plaintiffs “have never produced the metadata that plaintiffs now demand from
Allstate” (Def. Br., at 23), Defendants have yet to request such metadata. Furthermore, despite the absence of
such a request, Plaintiffs nonetheless are willing to produce electronic documents to Defendants on a going-
forward basis with the same metadata that Plaintiffs have requested.

13

14 Plaintiffs’ concession that they are only seeking the production of metadata on a going-forward basis moots

Defendants’ irrelevant argument that they “completed [their] collection of Release-related documents” relevant to
Plaintiffs’ original document requests some time ago. (Def. Br., at 24-25). It is clear that Defendants have not
collected all responsive documents to Plaintiffs’ current set of documents requests, as noted in footnote 22 below,
and Defendants provide no reason why any previously-collected electronic document, which has yet to be
produced, could not be produced with metadata on a going-forward basis.
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Sprint/United Mgmt. Co., 230 F.R.D. 640, 652 (D. Kan. 2005) (holding as a general rule that
“producing party should produce the electronic documents with their metadata intact,” and has
burden of demonstrating that such a request is objectionable). This is consistent with Defendants’
burden, under well-settled Third Circuit law, to show why Plaintiffs’ document requests are unduly
burdensome. See, e.g., Josephs, 677 F.2d at 992; Momah, 164 F.R.D. at 417.

As described above (and in Plaintiffs’ opening brief), Defendants simply ignore this burden.
Defendants originally responded to this request for metadata with the very type of boilerplate
statement that this Court has previously rejected as deficient to raise and preserve a valid objection.
See, e.g., Haring, 2002 WL 32348343, at *1 (conclusory objection that request was “overbroad and
unduly burdensome” is insufficient) (internal quotes omitted). Worse yet, Defendants’ opposition
brief makes no effort to demonstrate why it would be burdensome, much less unduly burdensome,
for them to produce electronic documents in the form in which they currently exist and are available
for review—that is, with the standard metadata fields requested by Plaintiffs. Defendants’ failure to
identify a single reason why they cannot produce responsive electronic documents with the
requested metadata is fatal to their objection.

Furthermore, even if Plaintiffs are required to demonstrate a particularized need for
metadata (and they are not), Plaintiffs already have done so. As explained in their opening brief,
Plaintiffs are requesting standard metadata concerning, among other things, the custodian of the
document, the creation date of the document, the date the document was modified, the original file
path, the searchable extracted text, and all attachments to the documents. (PL. Br., at 25-26; P1. June
9, 2010 E-mail, attached as Ex. F to P1. Br.). This information is relevant to Plaintiffs’ challenges to
the Release (Count I). By way of example only, because Plaintiffs’ challenges to the Release focus,
in part, upon what Defendants knew and intended, including whether Defendants knew the Release

was part of an illegal scheme, violated the OWBPA, or was conditioned upon duress and
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misrepresentations, Plaintiffs need to know when particular electronic documents, like internal
power-point presentations, emails, and drafts of the Release, were created and modified, in whose
custodial files those documents exist (and existed), and any and all embedded information about
who created, received, and manipulated those documents and where they were stored.

Apart from its clear relevance to Plaintiffs’ substantive claims, the requested metadata is
also crucial for Plaintiffs to be able to search, understand, and use the documents to be produced by
Defendants. Indeed, it is well-recognized that:

[M]etadata is critical in information management and for ensuring effective retrieval and

accountability in record-keeping. Metadata can assist in proving the authenticity of the

content of electronic documents, as well as establish the context of the content. Metadata
can also identify and exploit the structural relationships that exist between and within
electronic documents, such as versions and drafts. Metadata allows organizations to track
the many layers of rights and reproduction information that exist for records and their
multiple versions.
Williams, 230 F.R.D. at 647 (quoting The Sedona Guidelines: Best Practice Guidelines &
Commentary for Managing Information & Records in the Electronic Age, Appendix E). Thus, the
requested metadata is necessary for Plaintiffs to be able: (a) to understand what attachments were
attached to what emails;'® (b) to verify the authenticity of documents; (c) to understand when
documents were actually created or modified by Defendants (or their agents); (d) to understand
what custodians possessed what documents, thereby allowing Plaintiffs to use those documents
during particular depositions; () to sort, review, and search electronic documents by metadata

fields; and (f) to understand the creation and storage context of the documents themselves. Without

this essential information, Plaintiffs will not be able to search, understand, and use the documents in

" In an analogous hard copy production, this is the equivalent of producing a document that has attachments with a
paper clip to ensure all pages of the document are produced together.
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any meaningful and effective way—that is, the same way that Defendants can use these electronic
documents as they exist in their native state.'®

Tellingly, each of the cases that Defendants cite in support of their refusal to produce the
requested metadata fields is inapposite. Contrary to the situation here, many of those cases involved
a motion to compel the re-production of documents with metadata, when such a demand was not
even made at the time of the original requests. See, e.g., Covad Commc 'n Co. v. Revonet, Inc., 267
F.R.D. 14, 19-20 (D.D.C. 2010) (refusing to require—after the close of discovery—the re-
production of documents, with metadata, that already had been produced, particularly when plaintiff
did not specify the form in which it wanted electronic documents to be produced); Kentucky
Speedway, LLC v. Nat’l Assoc. of Stock Car Auto Racing, Inc., 2006 WL 5097354, at *7 (E.D. Ken.
Dec. 18, 2006) (“plaintiff seeks metadata for virtually all records maintained in electronic form
which have been produced to date). In another case, the court required the requesting party to
demonstrate a particularized need for metadata, but only because such a showing was required as a
default standard under the Local Rules of that District. See, e.g., Wyeth v. Impax Lab., Inc., 248

F.R.D. 169, 171 (D. Del. 2006)."” In yet another, the court simply never addressed the issue of

¢ Up to this point, Defendants have produced documents in TIFF format (Def. Br., at 23), using optical character
recognition (“OCR”), which is a process that converts paper into a machine readable text with some searching
capability. (Arkfeld, Electronic Discovery and Evidence, attached hereto as Ex. G, at Glossary 9). While OCR is
widely used to convert hard copy documents into searchable text, “it is well known that even the best of OCR
scanning processes introduce a certain rate of random error into document texts, potentially transforming would-be
keywords into something else.” The Sedona Conference Best Practices Commentary on the Use of Search and
Information Retrieval Methods in E-Discovery, Volume VIII (2007), at 202 (available at
http://www.thesedonaconference.org/content/miscFiles/Best_Practices_Retrieval Methods _ revised_cover and
preface.pdf). Indeed, because they were not produced electronically, but, instead, were printed out in hard-copy
form and then converted into TIFF images with OCR text, at least some of the documents from Defendants’ prior
productions—the very documents referenced in Defendants’ brief (Def. Br., at 21 n. 14)—contain garbled OCR
text that presents searching challenges. See, e.g., ARI 006896 and ARI033863, attached hereto as Ex. C. For this
reason alone, Plaintiffs are entitled to electronic documents with extracted text and the metadata fields they have
identified on a going-forward basis.

" The Wyeth court also emphasized that “[rlemoval of metadata from an electronic document usually requires an
affirmative alteration of that document, through scrubbing or converting the file from its native format to an
image file,” and that the producing party must always “preserve the integrity of the electronic documents it
produces.” 248 F.R.D. at 171 (emphasis added).
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whether documents needed to be produced with metadata. See, e.g., Reeves v. Case Western
Reserve Univ., No. 07-1860, 2009 WL 3242049, at *16 (N.D. Ohio Sept. 30, 2009).

Defendants also purport to rely upon In re Payment Card Interchange Fee, No. 05-1720,
2007 WL 121425 (E.D.N.Y. Jan 12, 2007), but this case actually undermines their position.
Although the court held that metadata need not be produced for previously-produced documents, it
expressly required the production of metadata for “prospective discovery.” 2007 WL 121426, at *4.
In fact, the court emphasized that the production of documents without metadata “runfs] afoul of
the Advisory Committee’s proviso that data ordinarily kept in electronically searchable form
‘should not be produced in a form that removes or significantly degrades this feature.”” Id.
(emphasis added). In accordance with this well-reasoned decision, Defendants should be required
to prospectively produce documents with the metadata requested by Plaintiffs.'®

Finally, although Defendants cite an earlier (2004) version of Principle 12 of the Sedona
Principles in support of their position that metadata need not be produced (Def. Br., at 25),
Defendants ignore the subsequent amendments to this Principle, which, as the parties concede,
governs best practices for electronic discovery. See, e.g., Aguilar, 255 F.R.D. at 355-56 (describing
amendments and noting that Principle 12 was revised “to remove any presumption against the
production of metadata™). The current version of Principle 12 expressly states that any production
of electronic documents must take “into account the need to produce reasonably accessible metadata
that will enable the receiving party to have the same ability to access, search, and display the

information as the producing party.” Sedona Principles (Second Edition): Best Practices

' Defendants also contend that Aguilar v. Immigration & Customs Enforcement Div., 255 F R.D. 350 (SD.N.Y.
2008), supports their position. It does not. Citing the Sedona Principles, the Aguilar court noted that when native
files are requested, parties should “produce memoranda, emails, and electronic records in PDF or TIFF format
accompanied by a load file containing searchable text and selected metadata”—exactly what Plaintiffs seek here.
1d. at 356. Furthermore, in Aguilar, the court required the production of Word documents and Powerpoint
presentations with metadata, id. at 362, and, although it did not do so with respect to emails, this was only because
the request for metadata was made after defendants collected all relevant documents and had produced them
without accompanying metadata. Id. at 359-360.
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Recommendations & Principles for Addressing Electronic Document Production, Principle 12
(Sedona Conf. Working Group Series 2007), available at

http://www.thesedonaconference.org/content/miscFiles/TSC_PRINCP 2nd ed 607.pdf. In fact,

the Sedona Principles now expressly recommend that the producing party produce “emails and
electronic records in a PDF or TIFF format accompanied by a load file containing the searchable
text and selected metadata for each item of electronically stored information.” Id. at Illustration i
(emphasis added).

Contrary to Defendants’ position, the need for the production of metadata is entirely
consistent with the cases cited in Plaintiffs’ opening brief. See, e.g., In re Payment Card, 2007 WL
121426, at *4; In re Priceline.com Inc. Sec. Litig., 233 F.R.D. 88, 91 (D. Conn. 2005); In re
Verisign, Inc. Sec. Litig., No. 02-02270, 2004 WL 2445243, at *2 (N.D. Cal. March 10, 2004).
Accordingly, in accordance with this controlling authority, Rule 34 of the Federal Rules of Civil
Procedure, and the Sedona Principles, Defendants should be compelled to produce electronic
documents responsive to Plaintiffs’ current document requests with the specific metadata fields
requested in Plaintiffs’ June 9, 2010 e-mail.

5. Defendants Must Disclose Their Prior And Current Search
Methodology.

Defendants contend that they need not confer with Plaintiffs to discuss the details of their
prior electronic searches, as well as what new electronic searches they propose to conduct in
response to the instant document requests, because this information is not required by the Federal
Rules of Civil Procedure and constitutes work-product. (Def. Br., at 26-27). Once again,
Defendants are wrong.

Contrary to Defendants’ position, the Federal Rules require the parties to work together to
identify and address “any issues about disclosure or discovery of electronically stored information.”

Fed. R. Civ. P. 26(f)(3)(C). Likewise, the Sedona Principles instruct parties to resolve electronic
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discovery-related issues, including “use of search terms and other methods of reducing the volume
of electronically stored information to be preserved and produced.” Sedona Principles (Second
Edition), at Principle 3, Comment 3.a; see also Aguilar, 255 F.R.D. at 358 (“The Federal Rules of
Civil Procedure, caselaw, and the Sedona Principles all further emphasize that electronid discovery
should be a party-driven process™).

Consistent with Rule 26 and the Sedona Principles, and in light of the difficulties in
designing an effective search methodology capable of capturing all relevant documents,'® courts
across the country have required parties to collectively agree upon search terms, custodians, and
other search criteria to govern the production of electronically-stored information. See, e.g.,
William A. Gross Constr. Assocs, Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136 (S.D.N.Y.
2009) (emphasizing the electronic search methodology requires “cooperation with opposing counsel
in designing search terms or ‘keywords’ to be used to produce emails™ and that “[e]lectronic
discovery requires cooperation between opposing counsel and transparency in all aspects of
preservation and production of ESI . . . 1t is time that the Bar — even those lawyers who did not
come of age in the computer era — understand this” (emphasis added)); Siemens Aktiengesellschaft
v. Jutai 661 Equipamentos Electronicos, LTDA, No. 08-21568, 2009 WL 800143, at *3 (S.D. Fla.
March 25, 2009) (same); In re Direct Southwest, Inc., No. 08-1984, 2009 WL 2461716, at *1-2
(E.D. La. Aug 7, 2009) (same); A.N.S.W.E.R. Coalition v. Salazar, 258 F.R.D. 36, 38 (D.D.C. 2009)
(same); see also In re Seroquel Prod. Liability Litig., 244 F.R.D. 650, 655 (M.D. Fla. 2007)
(emphasizing “heightened need” in “complex litigation” for parties to “confer” about “electronic

discovery being produced”).

¥ See, e.g., Victor Stanley, Inc. v. Creative Pipe, Inc., 250 FR.D. 251, 262-63 (D. Md. 2008) (noting problems
inherent in developing search methodologies and finding defendants’ “keyword search[es]” to be unreasonable).
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Applying these well-settled principles, it is clear that Defendants should be compelled to
meet with Plaintiffs to identify the search terms they intend to use, the custodians they intend to
search, the date ranges for their new searches, and any other essential details about the search
methodology they intend to implement for the production of electronically-stored information
concerning the Release. To be clear, Plaintiffs are not suggesting that Defendants collect, review,
and produce every relevant document on every computer of every Allstate employee at the time the
Mass Termination Program was designed and implemented, but this merely underscores why
Plaintiffs are entitled to know what custodians and departments Defendants searched and what
search terms they employed to ensure that Defendants’ search criteria captures as high a percentage
of the relevant documents as is realistic.

Moreover, so that Plaintiffs can evaluate the propriety and comprehensiveness of
Defendants’ new search methodology, Plaintiffs also need to know the details of Defendants’ prior
electronic searches. Only by knowing this information will Plaintiffs be able to work with
Defendants to identify what additional search terms need to be run and what additional custodians
need to be searched. Indeed, without knowing the search methodoloy for Defendants’ previously-
produced documents, Plaintiffs cannot evaluate whether the new searches that Defendants propose
will result in the identification and production of electronic documents “not previously produced.”
(Def. Br., at 21).

Finally, Defendants’ contention that this information is privileged should be summarily
rejected. (Id. at 27). The actual search methodology that Defendants previously implemented to
retrieve and produce documents is an underlying fact, which, as a matter of law, does not implicate
the work-product doctrine. See, e.g., State Farm Mutual Automobile Ins. Co. v. New Horizont, Inc.,
250 F.R.D. 203, 214 (E.D. Pa. 2008) (work-product doctrine does not apply to underlying facts);

Koch Materials Co. v. Shore Slurry Seal, Inc., 208 F.R.D. 109, 121-22 (D.N.J. 2002) (same).
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